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THE LEGAL SYSTEMS OF CANADA. 
By I. P. Walton, 


From the legal point of view Canada is peculiarly interesting, because 
in it the two great legal systems of Christendom, the civil law and the com- 
mon law, are both represented. France, Spain, and Portugal carried their 
laws with them to the new world. French law still forms the basis of the 
law of Quebec and of the law of Louisiana, and Spanish or Portuguese law 
that of the greater part of South America, Holland also carried her laws 
into Africa and America, and they still remain in the Cape Colony, Natal, 
the Transvaal, as well as in British Guiana, under the name of the Roman- 
Dutch law. 

Over against this group of countries which have derived their law from 
the Roman—the countries of the civil law—must be set the group which 
has inherited the law of England—the countries of the common law. Here 
the new world has redressed the balance of the old. In Europe, England 
and Ireland stand alone. But in North America the whole continent, if we 
exclude Quebec and Louisiana, is governed by laws founded upon the com- 
mon law of England. The principle upon which the courts have always 
proceeded is that in the English colonies the colonists brought with them 
the common law so far as it was adapted to their institutions and circum- 
stances. And in the United States the English common law survived after 
the political tie was severed, just as the Roman law outlived the Roman 
authority in Gaul and Spain. The law of eight of the nine provinces of 
Canada, that is the law of all the provinces except Quebec, is in this way 
founded upon the common law of England. Nor was it only the general 
principles of the customary law which were transplanted to Canada in this 
way. The British statutes, by which the common law had been from time 
to time modified, were likewise regarded as forming part of the law of the 
colony, unless there was something in the character of the statute itself, or 
in the subject with which it dealt, which made it inapplicable to Canadian 
conditions. 

After the different colonies obtained legislatures of their own there was, 
of course, a strong presumption that any modifications and amendments of 
the local law should be made by the local legislature and not by the impe- 
rial parliament. As a matter of constitutional theory the parliament at West- 
minster can pass a law which shall extend to all parts of the British domin- 


ions or to any province in particular. But only in some great emergency or 


in circumstances altogether exceptional would this power be exercised. In 
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order to make it clear that British statutes do not affect the laws of the 
provinces of Canada, most of the provinces have found it convenient to lay 
down by statute a fixed date, after which British statutes should no longer 
apply to them unless they contained express words to that effect. Lor exam- 
ple, the first parliament of Upper Canada, which met at Newark—now Niag- 
ara—on the 17th September, 1792, enacted as its first measure: “That in all 
matters of controversy relative to property and civil rights, resort shall be had 
to the laws of England as they stood on the 15th day of October, 1792, as 
the rule for the decision of the same.” In British Columbia, the English 
iaw was taken over as it existed on the 19th day of November, 1858; and 
in Manitoba, Alberta, Saskatchewan, and in the Yukon Territory, the date 
of the reception of English law is fixed at 15th July, 1870. As an example of the 
application of this important principle, it may be mentioned that in British 
Columbia the English Matrimonial Causes Act of 1857 has been held to form 
a part of the law of that province. One of the judges there had decided in 
a contrary sense on the ground that the machinery for divorce provided in 
the English statute was not suitable for the different judicial organisation 
of British Columbia, and, therefore, that the English Act was “from local 
circumstances inapplicable.” Lut this judgment was reversed by the Privy 
Council. British Columbia, however, is the only province in which the Eng- 
lish Divorce Law is in force. The Maritime Provinces and Ontario had 
their own legislatures before the end of the eighteenth century, and the prov- 
inces formed since Confederation have never had the power to create ‘di- 
vorce courts because the subjects of “marriage and divorce” were assigned 
to the exclusive competence of the parliament of the Dominion by the Brit- 
ish North America Act. The divorce courts which already existed before 
Confederation in the Maritime Provinces were not abolished by the British 
North America Act, though they might be superseded if the Dominion 
should ever choose to establish Dominion Divorce Courts. It may be ob- 
served in passing that Prince Edward Island, at any rate, cannot be charged 
with abusing its powers in this respect. In that favored Island the oppor- 
tunity for divorce has not been sufficient to shake the virtue of the inhabi- 
tants. It has had a divorce court since 1835, but no divorces have been 
granted since Confederation, nor, so far as can be ascertained, for many 
years previous to that date. In Ontario, Quebec, Manitoba, Alberta, and 
Saskatchewan, divorce can be obtained only by an Act of the Dominion Par- 
liament. Such Acts granting divorce have never been passed except upon 
the ground of adultery. The expense of obtaining such an Act of Parlia- 
ment is considerable, and partly for this reason and partly on account of 
the fact that divorces are not granted except for adultery, divorce in Cana- 
da is a rare luxury. The population of Canada in 1867 stood to that of the 
United States about as one-twelfth, and that ratio has not greatly varied up 
to the present time. Taking it as roughly accurate for the years between 
1867 and 1906, it would appear that divorce is in the United States about 
three hundred and twenty times as common as in Canada. 

The main branches of law covered by the Federal jurisdiction, and 
therefore applicable throughout Canada, are the criminal law and the law 
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relating to the following matters: Merchant Shipping and Navigation, Bills 
and Cheques, Patents and Copyrights, Bankruptcy, Customs, Currency, 
Fisheries, Naturalisation, Marriage and Divorce, but not the Solemnisation 
of Marriage. In addition, the Federal Parliament can legislate for the reg- 
ulation of trade and commerce, a power the extent of which has required, 
and still requires, a good deal of judicial elucidation. It cannot take up a 
certain class of contracts, such as for example, contracts of insurance and 
say that certain clauses shall be implied, or shall be prohibited, for if this 
were so the Dominion Parliament could gradually whittle away all the pe- 
culiar marks of the contract Jaw of the province of Quebec. but under its 
power to regulate trade and commerce, the Federal Parliament passes such 
general measures as Trade-Union Acts, Alien Labor Acts, Laws for the in- 
spection and standardisation of wheat and some other staples, laws to pre- 
vent the adulteration of food, and many others. Moreover, the Federal Par- 
liament has power to legislate exclusively with regard to Railways, Canals, 
Steamship lines, Telegraphs, lines for the transmission of power, and other 
works, if they are of an international or interprovincial charcter, 1. e. if 
they connect any province of Canada with another province or with another 
country. It is under this head that the great railways are entirely subject 
to Federal control, exercised through the Railway Commission. In the prov- 
ince of Quebec the civil law is based upon the Custom of Paris, which was 
applied in this country under the French régime. The civil law has been 
codified and the Civil Code naturally resembles the Code Napoléon, though 
there are many differences in detail. 

Speaking in a very broad way, the two countries whose legal systems 
present the closest analogy to that of Quebec are Louisiana and Egypt. In 
all three countries the civil law is based on the law of France, and the crim- 
inal law on that of England, while in both Quebec and Louisiana the com- 
mercial law is derived from French as well as English sources and is tend- 
ing to become more English as time goes on owing to the forces of environ- 
ment. Since 1785, the rules of evidence applied in commercial matters have 
been those of England, and before the Civil Code, a somewhat eclectic sys- 
tem of commercial law had grown up, largely based upon the usage of mer- 
chants. The codifiers, who prepared the Civil Code, thought it more expedi- 
ent not to attempt to codify the commercial law in detail. They say, “Much 
of what has been established by usage may more safely be left to be inter- 
preted in the like manner and to be modified as new combinations and the 
experience of new wants may suggest.” Perhaps the most important dif- 
ference between the system of law in operation in Quebec and that of the 
other provinces is that in regard to the degree of authority which attaches 
to the decisions of the courts. Under the English system, the judgments of 
a higher court are binding upon courts of inferior jurisdiction, and the 
higher court itself is bound to follow its own jurisprudence. As Gulliver 
put it rather cruelly: “If once judges go wrong they make it a rule never to 
come right.” Under our system precedents have not the same binding char- 
acter, and it is not until there have been a number of decisions in the same 
sense that the jurisprudence can be considered as settled. After all, the 
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Code is the law, and the courts are bound to give effect to it according to ‘ 
their view of its meaning, although it may have received a different inter- i 
pretation in former cases. There is a good deal to be said in favor of the a o- 
advantage, from the practical point of view, of this theory. English and 
American lawyers are becoming overwhelmed by the mere mass of judicial - , 
decisions. ‘To make sure of the law upon a small point it may be necessary 
to consult hundreds of volumes of reports, and even with all the aid that . : 
can be found in elaborate indices and digests the difficulty of finding au- 
thorities and of making sure that one has not lost sight of an important case 
is almost insuperable. Lawyers are of all mortals the most conservative, but 
; ; ; : 
they may have to flee to codification, if not from choice, yet as a counsel ot 
despair. 
List of Codes, Statutes and Reports of the Province of Quebec. : . 

Canada formed one colony from its cession by France to England under 
the Treaty of Paris, 10th February, 1763, until 1791. The official name of 
this colony was the Province of Quebec [c]. In 1791, the old Province of ; 
Quebec was divided by the Constitutional Act, 1791, [d] into two provinces, . 
to be called the Province of Upper Canada and the Province of Lower ; 
Canada |e]. 

In 1840, by the Union Act [f], these two provinces were again united 
under the name of the Province of Canada. 

In 1867, by the British North America Act |g], the parts of the Province 
of Canada which formerly constituted the Provinces of Upper Canada and 
Lower Canada were again severed [h]. It was provided that the part which for- 
merly constituted the Province of Upper Canada should constitute the Province 
of Ontario; and the part which formerly constituted the Province of Lower 
- . a . ‘ \ 
Canada should constitute the Province of Quebec [i]. This.Act came into 
force on 29th March, 1867, Six months previously the civil law of Lower 
Canada had been codified. The Civil Code had come into effect on Ist Au- 
gust, 1866, by the designation of “The Civil Code of Lower Canada.” [k]. It 
still bears that name though since Confederation the term “Lower Canada” 
has fallen out of general use, and, as already explained, the official name 
of the province is “The Province of Quebec.” 

[c] See Commission of Governor Murray, 1763 [printed in Houston, Constitutional 
Documents of Canada, p. 74]: Quebec Act, 1774 [14 Geo. IIT, ¢. 31]. . 

|d] 31 Geo. III, ¢ 3I. 

le] >. 2 

(f] 3 & 4 Vict., c. 3 { 

[2] 30 Vict >t & ee. 

fh] S. 6 

fi] Ib. 
, [k] Proclamation by Viscount Monck, Governor General, of 26th May, 1866, pre- 
fixed to the official edition of the Code. 

TEXTS. ‘“ 
The texts are the four Codes. 
‘ 


Civil Code of Lower Canada came into force Ist August, 1866, latest 
English edition [without notes] by Wm. H. Butler, Montreal, 1910: latest ae 
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annotated edition by J. J. Beauchamp [English and French texts and notes], 
Montreal, 1904. 

Two useful commentaries exist in French, one by Mr. P. B. Mignault, k. 
C., which 1s in course of publication. It is entitled Le Droit Civil Canadien; 
eight volumes have already appeared; and the other by Hon. Sir I. Lange- 
lier, complete in six volumes. Both of them exclude the Commercial Law 
from their scope. 

Code of Civil Procedure of the Province of Quebec. 

The original code which came into effect in 1867 has been revised by a 
second commission. The new code came into force Ist September, 1897. 

Latest English edition with index, ete., by E, J’. Surveyer, Montreal, 
1912; annotated editions [French and English texts] by Martineau and 
Delfausse, Montreal, 1900, and by Jacobs and Garneau, Montreal, 1903. 

Municipal Code of the Province of Quebec, which came into force 2nd 
November, 1871, and has been much amended. 

Text with amendments to 1894, \W. A. Weir: annotated editions by R. 
S. Weir, Montreal, 1903; J. E. Bedard, K. C., Montreal, 1898. 

\ revision of the municipal code is in preparation. 

The Criminal Code, 1892. 

It came into force Ist July, 1893. This applies to the Dominion, crim- 
inal law being among the subjects assigned to the Dominion by s. 91 of the 
British North America Act. 

There are many annotated editions. Among the latest are those by 
Lanctot, 1901; Snow, 2nd edition, 1902; and Crankshaw, 3rd edition, 1902. 
STATUTES. 
OR THE FRENCH PERIOD, 
1627 |Arret establishing the Company of the Hundred Associates] to 
1763. 
Edits et Ordonnances published by the Legislature of Quebec, 1854-56, 
3 volumes. 
SINCE THE CESSION TO ENGLAND. 
1759—1790, 

From the capitulation of Quebee to the Constitutional Act. 

Imperial Acts relative to Canada and Ordinances of the Governor in 

council of the Province of Quebec. 

Collected in Volume O entitled Public Acts, and published in 1800. 

1774—1837. 
From the Quebec Act to the Constitutional Act Suspension Act [1838]. 
Ordinances of the Governor and Legislative Council of the Province of 
Quebec. 

17 Geo. III to 32 Geo. III inclusive. 

\cts of the Parliament of Lower Canada. 

33 Geo. III to 6 Will. [IV and Ordinances during the suspension of the 

Constitution from 1 Vict. to 4 Vict. inclusive. 
These Ordinances and Acts were revised and published as Revised Stat- 
utes of Lower Canada, 1845. 
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1837—1860. 

Public General Statutes applying exclusively to Lower Canada, includ- 

ing the Ordinances of the Governor and Legislative Council of the 
old Province of Quebec, [17 Geo, IIT to 32 Geo. IIT inclusive]. 

The Acts of the Legislature of the Province of Lower Canada [33 Geo. 
III to 6 Will. IV and Ordinances 1 Vict. to 4 Vict.] and the Acts of 
the Parliament of the Province of Canada [4 & 5 Vict. to 23 Vict. 
inclusive]. 

These were revised, consolidated and published as The Consolidated 
Statutes of Lower Canada [Quebec 1861]. 

1841—1859. 

Acts of the Parliament of the Province of Canada applying to the 
whole Province, i. e. to both the former Provinces of Lower and Up- 
per Canada. 

These Acts were revised, consolidated and published as The Consolli- 
dated Statutes of Canada, Toronto, 1859. 

1859—1866. 

From the date of the Consolidated Statutes to Confederation. 

Statutes of the Province of Canada. 

The last volume is 29 & 30 Vict. 

1867 to date. 

Since Confederation the statutes affecting Quebec have been (a) Federal 
and (b) Provincial}. 

(a) Statutes of Canada. 

Acts of the Parliament of the Dominion of Canada upon the subjects 
assigned to the Federal Parliament by the British North America 
Act. Cited thus: 63 & 64 Vict. c. 28 [Can.]. 

These Acts up to 1906 were revised, consolidated and published as The 
Revised Statutes of Canada, 1906—Ottawa, 1906. 

\ supplementary volume was published, entitled Acts of the Provinces 
and of Canada, not repealed by the Revised Statutes. It consists for 
the most part of Acts in respect to which the power of legislation by 
the Federal Parliament was doubtful. 

(b) Statutes of the Province of Quebec. 

Acts of the Provincial Legislature upon the subjects assigned to it by 
the British North America Act; cited thus 3 Edw. VIII c. 49 [Que.]. 

These Acts up to 1909 inclusive, as well as those of the former Province 
of Canada, so far as affecting the Province of Quebec and within the 
jurisdiction of its Legislature, were revised, consolidated and publish- 
ed as The Revised Statutes of the Province of Quebec [Quebec, 
1909]. 

A supplementary volume was published in 1888 entitled Supplement to the 
Revised Statutes of the Province of Quebec. It comprises Acts and 
parts of Acts which it was not deemed advisable to consolidate as 

not being permanent or as affecting only particular cases. 
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The Revised Statutes of the Province were meant to include all the 
statutes since 1840 of a general and permanent character so far as 
falling within the jurisdiction of the Provincial Legislature. [See 
43 & 44 Vict. c. 2 [Que.]. They include by far the greater part of 
the statutes of practical utility. But some very important acts, e. g. 
the Habeas Corpus Act [24 Geo. III c. 1], which forms c. 95 of the 
Consolidated Statutes of Lower Canada, are not included. It is of earlier 
date than the Acts covered by the Revision. Moreover, it deals partly 
with criminal matters which since Confederation belong exclusively to 


the Federal Parliament. 





CHRONOLOGICAL LIST OF REPORTS. 


DoMINION OF CANADA 


1867—1912 Supreme Court Reports—to date ..............64-. 45 vols. 
1890—1912 Canadian Exchequer Reports—to date .............. 13 vols. 
PROVINCE OF QUEBEC 

1663—1709 Jugements et Déliberations du Conseil Souverain de la 

Nouvelle France. 

{Published by the Legislature of Quebec, 1885-89]. 5 vols. 
1726—1759 Perrault’s Prévosté de Québec ...............0.00.. 1 vol. 
1727—1759 Perrault’s Conseil Supérieur de Québec ............ 1 vol. 
1810 Pe. GED 365% soc ccncdyesheeanskweGeedeeteates 1 vol. 
fe eg a res ery rere rrr’ Pe a errr 1 vol. 
1836—1874 Stuart’s Vice Admiralty Reports ................... 2 vols. 
$GAS-——EGS Mewes Ge EMO onc dk cd ceccdsccavcncccicccucéus 3 vols. 
1866-—-1868 Lower Canada Law Journal ....................... 4 vols. 
1869—1912 La Revue Légale [monthly] ....................... 40 vols. 
1871—1875 La Revue Critique [quarterly] .................... 3 vols. 
1850—1867 Lower Canada Reports [cited as L. C. R.] .......... 17 vols. 
1854 Montreal Condensed Reports ........cccscccscccces 1 vol. 
1856 Lower Canada Reports, Seigniorial Questions ....... 2 vols. 
1857—1891 Lower Canada Jurist [monthly] [cited as L. C. J.] .. 35 vols. 
1873—1884+ Cooke's Lower Canada Admiralty Court Cases ...... 1 vol. 
1880—1886 Dorion’s Queen’s Bench Reports [cited as Dor, Q. B.] 4 vols. 
oS Re Rr rr rr ee eee ree aE 9 vols. 
1874—1891 Quebec Law Reports [cited as Q. L. R.] ............ 17 vols. 
Seeewenae§ «6 BOO 6 ees cake 60 kc tesbabenbbowkiaeedeas 20 vols. 
1885 Montreal Law Reports. Q. B. [cited as M. L. R.] 7 vols. 
ep Ere See eee 7 vols. 
1887 ee eee er eee meee ee 1 vol. 
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1892 Monthly Digest and Reporter 
1892—1912 Quebec Official Reports. [Rapports Judiciaires 
ciels de Québec] to date 
[cited as R. J. Q.] S.C. 
[cited as R. J. Q.] K. B. 
1726—1892 Mathieu's Revised Reports [revised to 1876] 
1895—1912 Revue de Jurisprudence [principally decisions 
judges in rural districts] to date 
1898—1912 Quebec Practice Reports—to date 
Note. The volumes cited as S. C. include judgments of the Circuit Court, the Su- 
perior Court and the Court of Review. Those cited as K. B. include judgments of the 


Court of King’s Bench. In French the citations are: C. S. [Cour Supérieure] and 
C. B. R. or B. R. [Cour du Banc du Roi]. 


























